DEDUCTIBILITY OF ADDITIONAL DEPRECIATION IN A YEAR SUCCEEDING THE YEAR IN WHICH ELIGIBLE ASSETS WERE ACQUIRED AND INSTALLED - AN ANALYSIS
Prelude:

Section 32 of the Income Tax Act, 1961 (‘Act’ for short hereinafter) deals with “allowance” on account of depreciation. Depreciation is generally allowable on a “block of asset”. The term “block of asset” is defined in section 2(11) of the Act to mean a group of assets falling within a class of assets comprising 

(a) tangible assets, being buildings, machinery, plant or furniture;

(b) intangible assets, being know-how, patents, copyrights, trade-marks, licences, franchises or any other business or commercial rights of similar nature, in respect of which the same percentage of depreciation is prescribed.

Clause (ii) to sub-section (1) of section 32 provides that in case of a ‘block of asset’ deduction in respect of depreciation shall be computed by multiplying written down value of such block of asset with the rate as prescribed in this regard. This deduction is popularly known as ‘normal depreciation’. 
Clause (iia) of section 32(1) provides for ‘additional depreciation’. Additional depreciation is admissible in case of new machinery or plant (other than ships and aircraft) acquired and installed after the 31st March 2005. To claim a benefit under this sub clause, the assessee should be engaged in the business of manufacture or production of any article or thing. The deduction towards additional depreciation is twenty per cent of the actual cost of machinery or plant acquired and installed. Clause (iia) of section 32(1) reads as under:

“(iia) in the case of any new machinery or plant (other than ships and aircraft), which has been acquired and installed after the 31st day of March, 2005, by an assessee engaged in the business of manufacture or production of any article or thing, a further sum equal to twenty per cent of the actual cost of such machinery or plant shall be allowed as deduction under clause (ii):”

As per the proviso to section 32(1)(iia) additional depreciation shall not be allowed in respect of:

(1) machinery or plant which, before installation by assessee; was used within or outside India by any other person;

(2) machinery or plant installed in office premises or residential accommodation;

(3) office appliances or road transport vehicles;

(4) machinery or plant, where whole of actual cost is allowed as deduction from business income in any one previous year.

An assessee engaged in manufacture or production of an article or thing would thus be entitled to:

(1) normal depreciation under clause (ii) of section 32(1) and 

(2) additional depreciation under clause (iia) of section 32(1).

Normal depreciation and additional depreciation are independent and cumulative

Normal and additional depreciation are two separate deductions available to an assessee. They are   independent and cumulative. The expressions “further sum” and “shall be allowed” in clause (iia) of section 32(1) are indicative of this proposition. The word “further” means something in addition to. The words “shall be allowed” refers to the mandatory nature of deduction. It recognizes a statutory right of the assessee towards additional depreciation. The expressions when read together would mean that additional depreciation is a compulsory deduction allowable to an assessee in addition to the normal depreciation under section 32(1)(ii).

Additional depreciation – computation aspect

Additional depreciation is computed on the basis of “actual cost” of the eligible asset. Normal depreciation is computed on the basis of “written down value” (WDV) of the block of asset. The quantum allowable of both the depreciation is however subject to a restriction contained in second proviso to section 32(1)(ii). The same reads as under: 

“Provided further that where an asset referred to in clause (i) or clause (ii) or clause (iia), as the case may be, is acquired by the assessee during the previous year and is put to use for the purposes of business or profession for a period of less than one hundred and eighty days in that previous year, the deduction under this sub- section in respect of such asset shall be restricted to fifty per cent of the amount calculated at the percentage prescribed for an asset under clause (i) or clause (ii) or clause (iia), as the case may be”

As per the above proviso, the quantum of depreciation under clause (i), (ii) and (iia) to section 32(1) would have to be limited to 50% if the asset has been put to use for the purposes of business for a period less than one hundred and eighty days in that previous year. A situation may arise where an assessee acquires and install new machinery in the second half of the previous year. The machinery so acquired and installed would thus be used for a period of less than 182 days. 
In view of the second proviso to section 32(1)(ii), the assessee would have to restrict his claim of normal as well as additional depreciation to 50% of the eligible amount. 
The question for consideration is whether the balance of 50% of the additional depreciation would remain lapse [because of the restriction provided in second proviso to section 32(1)(ii)] or whether the assessee would be justified in claiming the balance of 50% of additional depreciation in the subsequent financial year?

On a literal reading of section 32(1)(iia) and second proviso to section 32(1)(ii) restricts the additional depreciation is restricted to half the amount otherwise allowable. There is no explicit provision entitling the assessee to claim the balance of the additional depreciation in the succeeding year. In the absence of an explicit provision, whether the balance of 50% of additional depreciation would lapse?

A block of asset symbolizes the merger of various assets of a common group. The individual identity of the assets is lost. The price tag of individual asset has little significance. For an asset entering the block, its actual cost is reckoned for increasing the numerical figure of the block. For subsequent years, only the written down value remains relevant. The concept of actual cost in subsequent years is irrelevant. In other words, the concept of “actual cost” is relevant only in the year of acquisition of asset. The concept of actual cost generally does not survive in the second & subsequent years. Additional depreciation is computed with reference to actual cost’. If the concept of actual cost does not survive in the second year, whether the balance of additional depreciation which is based on actual cost would survive?
Section 32 (1)(iia) - a beneficial provision – calls for liberal and purposive  interpretation

Section 32(1)(iia) was introduced into the Act by Finance Act, 2002 with effect from 01-04-2003. It was introduced as an incentive for fresh investments in the industrial sector. The following extract from Finance Minister’s Speech at the time of presenting Finance Bill 2002 at the floor of the Parliament fortifies this proposition:

“I have already mentioned the need to provide incentives for fresh investments in the industrial sector. To give impetus to such investment, I propose to allow additional depreciation at the rate of 15% on new plant and machinery acquired on or after 1st April,2002 for setting up a new industrial unit, or for expanding the installed capacity of existing units by at least 25%.” 

As discussed earlier, additional depreciation under section 32(1)(iia) is different from normal depreciation under section 32(1) (ii). Both are independent deductions. These deductions are separately available to an assessee. Clause (iia) to section 32(1) was introduced in the Act with a specific purpose / object of providing relief to assessees who make investment in the new plant and machinery. The section therefore has to be interpreted keeping in view the intent and purpose for which it was introduced. It is a cardinal rule of interpretation that a beneficial provision should be given a liberal and purposive interpretation so as to fulfill the object of the legislation and comply with the legislative intent. It has to be interpreted in favour of assessee. [See among others S. Appukuttan v. T. Janaki Amma AIR 1988 SC 587, Bajaj Tempo Ltd v. CIT [1992] 196 ITR 188 (SC), Union of India and others v. M/s. Wood Papers Ltd. and another, AIR 1991 SC 2049, Chairman, Board of Mining Examination and Chief Inspector of Mines v. Ramjee AIR 1977 SC 965].
The applicability of this rule can be challenged only where the result of liberal interpretation would be as good as re-legislation of a provision by addition, subtraction or alteration of words and violence would be done to the spirit of the provision or where there is no ambiguity. The Supreme Court in Tirath Singh v. Bachittar Singh, AIR 1955 SC 830; CIT v. National Taj Traders, AIR 1980 SC 485 and K P Varghese v. ITO, AIR 1981 SC 1922 held that purposive interpretation / construction is to be adopted where the literal meaning of the language used in the provision leads a result which would defeat the intent behind the provision. In Pepper (Inspector of Taxes) v. Hart [1994] 210 ITR 156 (HL), Lord Griffith observed “the days have long passed when the courts adopted a strict constructionist view of interpretation which required them to adopt the literal meaning of the language. The courts now adopt a purposive approach which seeks to give effect to the true purpose of legislation and are prepared to look at much extraneous material that bears upon the background against which legislation was enacted.”

Goulding J. said in Comet Radio Vision Services v. Farnell Trand Berg [1971] 3 All ER 230: “... The language of Parliament though not to be extended beyond its fair construction, is not to be interpreted in so slavishly literal a way as to stultify the manifest purpose of the Legislature.” To quote the Karnataka High Court in Leelavathi v. Smt. M.Sharada AIR 1988 Kar 26: “The purpose of interpretation is to discover the intention of the Legislation, if such intention is not clear from the language used. The literal method is now completely out of date. Now the tide has swept in favour of a statute to promote the “general legislative purpose” instead of adhering to the “golden rule” of interpreting according to grammatical and ordinary sense of words. The cold, logical and soulless approach defeats not only justice but also the intention of the Parliament. The construction which achieves the legislative intent should be favoured.”
An interpretation which thus advances /achieves the purpose behind insertion of section 32(i)(iia) needs to be given effect. As noted earlier, the purpose was to provide an incentive to those who makes investment in new machinery or plant.

Section 32(1)(iia) and second proviso to section 32(1)(ii) needs to be interpreted in a manner which fulfills this objective. In a situation as outlined above, the object of section 32(1)(iia) could be achieved only when half of the additional depreciation remaining unavailable [in view of second proviso to section 32(1)(ii)] to the assessee in the year of acquisition and installation is allowed in the succeeding year. This interpretation also gets support from the fact that there is no specific bar against such a claim under second proviso to section 32(1)(ii). The second proviso to section 32(1)(ii) only creates a restriction with respect to the time over which additional deprecation could be claimed.

The second proviso to section 32(1)(ii) does not affect the vested right of the assessee towards additional depreciation which it gets by making investment in the new machinery or plant. One may state that the assessee earns his entitlement towards additional depreciation as soon as he incurs a cost on acquisition of plant or machinery. The entitlement towards additional depreciation crystallizes with the event of incurrence of cost on plant or machinery and has no relation with the WDV of the block of asset. In other words, a right to claim full additional depreciation vests with an assessee as soon as he incurs cost on acquisition and installation of a new machinery or plant during the relevant previous year. While construing a provision that creates a right, one must take a construction which saves the right rather than the one which defeats it. This was so held in CWT v. Jagdish Prasad Choudhary 211 ITR 472 (Pat). In this connection one may refer to the views expressed in the 10th Edition of  Sampath Iyengar’s Law of Income Tax. The observations of learned authors on page 2645 of the commentary support the construction discussed hereinabove. The observations read as under: “After the block depreciation has come into vogue, it is not possible to argue that any part of the block has not been used during the year. Once it becomes eligible for depreciation, such depreciation under section 32(1)(iia) will be allowed first and the balance taken to the block. If such asset is eligible for additional depreciation and is acquired in later part of the year, 50% will be allowed in the year it is first brought to use and balance of 50% allowed in the next succeeding year. The question of disallowance of the remaining balance in the succeeding year cannot arise, because the amount is already earned in the year of expansion, though allowable in the succeeding year. Clause (B) of the proviso no doubt, allows extra depreciation in the year in which there is expansion. There is nothing to suggest that the remaining depreciation, which is already earned in the year of expansion, should not be available in the next succeeding year as far as such depreciation under section 32(1) (ii) is concerned. If a view is taken that proviso B would allow the deduction only in the year of expansion, then 50% rule would have no application, so that the entire  100% amount should have been fully allowed in the assessment year 2003-2004. Since what is allowed is depreciation, so described and also falling under section 32, the question would be whether the second proviso to section 32(1) restricting the depreciation to 50% of the amount will be applicable. The proviso reads as under:

“ Provided further that where any asset referred to in clause (i) or clause (ii) or clause (iia), as the case may be, is acquired by the assessee during the previous year and is put to use for the purposes of business or  profession for a period of less than one hundred and eighty days in that previous year, the deduction under this sub-section in respect of such asset shall be restricted to fifty per cent of the amount calculated at the percentage prescribed for an asset under clause (i) or clause (ii) or clause (iia), as the case may be”. (emphasis supplied)

There is a cross-reference to clause (iia) in the above proviso indicating that 50% rule will certainly apply, so that only 50% or 15% will be allowable as a deduction if the asset is purchased in the latter half of the year. But such an argument will overlook the fact that it is an one-time allowance. The statutory right to 15% has already been earned in the year of acquisition. Section 32(1)(iia) uses the expression “shall be allowed”. Vested rights cannot get divested though section 32(1) second proviso restricts it to 50%, it does not say the balance of 50% will not be allowed in the succeeding year, because in the normal case it gets allowed as part of the block depreciation. What is allowed under section 32(1)(iia) is an extra depreciation which has been earned in the year of acquisition and requiring to be fully allowed, so that over and above, the normal depreciation of the entire block, the arrear depreciation of unabsorbed 7.5% should be available reconciled with second proviso to section32(1)(ii). The statutory allowance under section 32(1)(iia) gets staggered in two years for which there is no bar. In a normal case, no separate calculation is required because there are no two set of depreciation as in this case one for normal depreciation as part of the block and extra depreciation under section 32(1)(iia)  subject to second proviso to section 32(1)(ii). This could be given effect by treating the arrear depreciation as extra depreciation under section 32(1)(iia) in the next succeeding year.”

Conclusion

In view of the above discussion, an assessee would be justified in claiming the balance of additional depreciation in the succeeding financial year, when only half the additional depreciation is allowed as a deduction in the year of investment.
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